Electronically Filed
6/28/2018 4:33 PM
Idaho Supreme Court
Karel Lehrman, Clerk of the Court
By: Brad Thies, Deputy Clerk

LAWRENCE G. WASDEN
Attorney General
State of Idaho
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
LORI A. FLEMING
Deputy Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
E-mail: ecf@ag.idaho.gov

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
JONATHAN STEVEN MIZE,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

NO. 45762
Ada County Case No.
CR01-2017-38915

RESPONDENT'S BRIEF

Issue
Has Mize failed to establish that the district court abused its discretion by imposing a
unified sentence of six years, with one and one-half years fixed, upon his guilty plea to burglary?

Mize Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Pursuant to a plea agreement, Mize pled guilty to burglary and the district court imposed
a unified sentence of six years, with one and one-half years fixed. (R., pp.37-40.) Mize filed a
notice of appeal timely from the judgment of conviction. (R., pp.42-44.)
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Mize asserts his sentence is excessive in light of his mental health issues, substance abuse
issues, and his desire for treatment.

(Appellant’s brief, pp.4-5.)

The record supports the

sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant's probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).

2

The maximum prison sentence for burglary is 10 years. I.C. § 18-1403. The district
court imposed a unified sentence of six years, with one and one-half years fixed, which falls well
within the statutory guidelines. (R., pp.37-40.) Furthermore, Mize’s sentence is reasonable in
light of his ongoing criminal offending, his failure to rehabilitate or be deterred, and the risk he
presents to the community.
Mize – who was 44 years old at the time of sentencing – has been committing theft
offenses since he was 18. (PSI, pp.1, 3.) Mize has a long history of disregarding the law, with a
criminal record that includes 60 charges in multiple states and at least 21 felony convictions.
(PSI, pp.3-17.) Mize has clearly failed to rehabilitate or be deterred, despite having previously
served multiple periods of incarceration. (PSI, pp.17-18.)
On appeal, Mize contends that his underlying sentence is excessive because he desires to
begin programming for his substance abuse issues.

(Appellant’s brief, p.5.) However, the

presentence investigator reported that Mize “expressed hesitation for treatment,” and Mize
himself stated that he had been trying to find a way to avoid doing a retained jurisdiction
program and just serve his sentence. (PSI, pp.25-26.) The presentence investigator made note of
Mize’s hesitation and stated, “Based on his ongoing criminal lifestyle and behavior, it appears as
though he does not internalize the severity of his actions and lacks the intrinsic motivation to
change.” (PSI, p.28.) Sadly, not even the death of his girlfriend, due to a drug overdose, has
deterred Mize from his continued abuse of illegal substances. (PSI, p.28.)
Mize also contends that his sentence is excessive in light of his mental health issues.
(Appellant’s brief, p.4.) By his own report, however, Mize’s mental health is “a management
issue.” (PSI, p.23.) He “has been seen and treated in the past by ‘a lot of different doctors,
shrinks, jail doctors, etc.’ and has had psychological evaluations ‘here and everywhere.’” (PSI,
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pp.23-24.) He also reported having been on a “cocktail of meds for around 3 years” but stated
that he does not feel that these medications have helped him. (PSI, pp.23-24.) He reported that
he prefers to treat his mental health issues “the natural way with exercise,” and upon his release,
would like to find “a running buddy.” (PSI, p.24.) That Mize has continued to commit crimes
despite receiving treatment for his mental health issues, and that he is apparently reluctant to be
medication-compliant only supports the trial court’s determination that a period of incarceration
is necessary to protect society. (See Tr., p.41, Ls.16-17.)
At sentencing, the district court articulated the correct legal standards applicable to its
decision and also addressed Mize’s abysmal history of criminal conduct, refusal to abide by the
conditions of community supervision, and failure to be deterred despite numerous prior legal
sanctions. (Tr., p.39, L.10 – p.41, L.24.) The state submits that Mize has failed to establish an
abuse of discretion, for reasons more fully set forth in the attached excerpt of the sentencing
hearing transcript, which the state adopts as its argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Mize’s conviction and sentence.

DATED this 28th day of June, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 28th day of June, 2018, served a true and correct
copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of iCourt
File and Serve:
MAYA P. WALDRON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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already there.
THE COURT: You're getting closer.
You're not t he fi rst person to pass th is path.
I've seen older people do it too. You do not just
die slowly; you watch it. You let life pass by
you outside those walls. That's what you do.
THE DEFENDANT: Yes, sir . I know it's
small things, but I've had the opportunity to pick
up my California birth certificate and Social
Security card while I'm in here. Little t iny
things sometimes seem huge when you're out there
trying to deal with that stuff, because it takes a
couple months to get that stuff in in order t o get
your ID to get employment and put all that stuff
together.
That's, again, why I'm grat eful that I've
had the opportunity to -- you know what I mean? -work on all this stuff.
THE COURT: That's true.
THE DEFENDANT: Sort of while in the
vacuum.
THE COURT: Small stones add up.
THE DEFENDANT: Absolutely.
THE COURT: Some of those first pebbles
are the hardest. And at some point it lands with

39
THE COURT: It's something to lose .
2 Somet hing you can prove t hat you have the ability
3 to gain more.
4
THE DEFENDANT: Absolutely .
5
THE COURT: Ms. Reilly, is t here any
6 legal cause why sentence cannot be imposed?
7
MS. REILLY: None known, your Honor.
8
THE COURT: Mr. Loschi?
9
MR. LOSCH!: No, your Honor.
10
THE COURT: Mr. Mize, I consider four
11 factors in the imposition of sent ence: Protection
12 of society, deterrence of crime, your
13 rehabilitation, and punishment.
14
I appreciate your counsel's arguments
15 about the duration. And when I do retain
16 jur isdiction, commute, other things, I think that
17 the -- I think you have an extensive criminal
18 hist ory. And the question is whether that
19 escalates over time, the more you do, the more you
20 get a larger sentence, and I think that is
21 appropriate here.
22
I'm going to g ive you a longer tail in
23 this case than the prosecution has asked for,
24 because I think that's appropriate, given the
25 length of your crim inal history.
1
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perhaps a GED. I have a couple people who have
been in custody a long time and labored and wor ked
and got t heir GED, and it was a great time for
them.
One day -- I'm still deciding what I'm
going to do here -- but one day you' ll be out.
It's not going to be fo rever. One day you'll be
out. And then you'll have an awkward moment with
t he addict ion, potentia l t o steal again . And you
know in the past what you've done, and you steal
again and you are here again.
But if you build enough of the pebbles,
enough of those successes, enough of those
functions, it's not that that's a guaranteed
success, sustained, but you know that you have
other abilities. You don't need to steal. You
can do other t hings. Like you mentioned, doing
that paperwork, that's a little pebble.
THE DEFENDANT: That's helped me a great
deal. Just establishing myself with the fam ily
and church and with everything else again, because
I have somet hing t o lose. I'm not just out
running around by myself, depressed, running
around on the street. It's not -- it adds a lot
to it. It's important to me.

40
But I also want to recognize that the
actual crime you have here is -- while you have a
long history, the actual crime here is a burglary.
Mr. Mize, I sentence you to the Idaho
State Board of Correction under the unified
sentence law of the state of Idaho fo r an
aggregate term of 1.5 years - - excuse me -aggregate term of six years. I specify a minimum
period of confinement of 1.5 years and a
subsequent indeterminate per iod of custody of 4.5
years.
I remand you to the custody of the
sheriff of this county to be delivered to the
proper agent of the state board of correction for
the execution of sentence. I grant you credit for
t ime served of 115 days.
Mr. Mize, you have 4 2 days from the date
this judgment is made and fi led to appeal to the
Idaho Supreme Court, at which you may be
represented by counsel. If you cannot afford to
hire an attorney for that appeal, one will be
provided fo r you at public expense if you are
indigent under Title 19.
Ms . Rei lly, any calibrations to what I've
said?
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MS. REILLY: No, your Honor.
THE COURT: Mr. Loschl?
MR. LOSCH!: No, your Honor.
THE COURT: Thank you. And I will Impose
5 court costs. Thank you.
6
MS. REILLY: The State Is returning the
7 PSI and deleted the electronic copy.
8
THE COURT: Mr . Mize, you're a
9 challenging case, your long background of crime,
10 drug addiction. It's not for sure how you are
11 going to turn out, but given how articulate you
12 are, some of your introspection, I totally believe
13 you can.
And I t hink t hat what you have to be
14
15 clear on is what you articulated in t he last
16 moment. Build those pebbles. Some t ime here in
17 cust ody, I need to do that to protect society. I
18 think that's appropri ate here. But on the back
19 side of that, you'll be out. And I hope you'll
20 gather a lot of pebbles while you're in custody
21 and good fam ily and good people and show you can
22 build a foundation of walls to get to a better
23 place. And I hope you do. I hope I don't see you
24 again in 5, 10, 11 years.
25
THE DEFE NDANT: T hank you, your Honor.
1
2
3
4
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THE COURT: Mr. Mize, good luck.

2
3

(Whereupon the proceedings were concluded.)
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